STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
CI TY | NN HOTEL,
Petitioner,
VS. Case No. 06-3683

DEPARTMENT OF TRANSPCORTATI ON,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on July 17, 2007, by video tel econference, with the Petitioner
appearing in Wst Pal mBeach, Florida, and the Respondent
appearing in Tallahassee, Florida, before Patricia M Hart, a
dul y- desi gnated Adni ni strative Law Judge of the Division of
Adm nistrative Hearings, who presided in Tall ahassee, Florida.

APPEARANCES

For Petitioner: Daniel Alter, Esquire
Gray Robi nson P. A
401 East Las O as Boul evard, Suite 1850
Fort Lauderdale, Florida 33301

For Respondent: Susan Swartz, Esquire
Departnent of Transportation
Haydon Burns Building, Mil Station 58
605 Suwannee Street
Tal | ahassee, Florida 32399-0450



STATEMENT OF THE | SSUE

Whet her the Petitioner displayed illegally erected signs,
as set forth in the Anended Notice of Violation - Illegally
Erected Sign dated June 23, 2006.

PRELI M NARY STATEMENT

In an Arended Notice of Violation - Illegally Erected Sign
dated June 23, 2006, the Departnent of Transportation
("Departnent™) notified Malibu Lodging Investnments, LLC, d/b/a
Cty Inn Hotel ("Mlibu Lodging Investnments/City Inn Hotel")

t hat outdoor advertising signs on a building it "owned,

mai nt ai ned, or operated"” were displayed without a permt in

viol ation of Section 479.07(1), Florida Statutes (2006)! and that
the signs were to be renoved wthin 30 days of the date of the
notice. Malibu Lodging Investnments/City Inn Hotel tinmely
requested an admi ni strative hearing, and the Departnent
forwarded the matter to the Division of Administrative Hearings
for assignment of an administrative |aw judge. After several
continuances, the final hearing was held on June 5, 2007.

At the hearing, the Departnent offered the testinony of
Lynn Hol schuh, Mark Johnson, and John Garner. Malibu Lodgi ng
| nvestments/City Inn Hotel offered the testinony of Judah
Burstyn. Joint Exhibits 1 through 15 were offered and received
into evidence. Oficial recognition was taken of 2007 Florida

Laws HB 985, Sections 61 through 64.



The one-volune transcript of the proceedings was filed with
the Division of Administrative Hearings on July 24, 2007. After
two requests for extensions of tinme were granted, the parties
tinmely filed findings of fact and concl usions of |aw, which have
been considered in the preparation of this Recommended O der.

FI NDI NGS OF FACT

Based on the oral and docunmentary evidence presented at the
final hearing and on the entire record of this proceeding, the
follow ng findings of fact are nade:

1. The Departnent is the state agency responsible for
regul ati ng outdoor advertising and for issuing permts for signs
| ocated along interstate and federal aid primary hi ghways
pursuant to Chapter 479, Florida Statutes, and Florida
Admi nistrative Code Chapter 14-10. See 8§ 479.02, Fla. Stat.

2. Judah Burstyn is the president of Mlibu Lodging LLC
whi ch owns the City Inn Hotel, a 200-room hotel |ocated at
660 Northwest 81st Street, Mam, Florida. M. Burstyn
descri bes the business of Mlibu Lodging Investnents/City Inn
Hotel as a m xed-used real estate project.

3. Malibu Lodging Investnents/City Inn Hotel rents hotel
roons and apartnments in the City Inn Hotel property; it rents
rooftop space on top of the Gty Inn Hotel to cellular tel ephone
conpanies; it owns a used car |lot |located at 8028 Northwest 6th

Court, Mam, Florida, adjacent to the hotel property; it rents



neeting space in the hotel to a church; it rents the hotel
banquet room and parking |ot for special events; it rents office
space and storage space in the Gty Inn Hotel; and it rents the
use of portions of the City Inn Hotel property to tenants and
the public for special events.

4. In Plain Sight Media, a Nevada corporation, is
principally engaged in the business of advertising and narketing
its clients' products. In Plain Sight Media is a full-service
medi a conpany that, anong other things, designs, prints,
installs, and renpbves outdoor advertising for its clients. The
outdoor advertising primarily consists of inmages printed on
| arge sheets of self-adhesive vinyl that are affixed to the
exterior walls of buildings. 1In Plain Sight Media al so designs
and distributes pronotional materials for its clients and
assists its clients in direct sales of the clients' products.

It does not, however, engage in actual direct sales of its
clients' products.

5. Pursuant to a | ease executed March 1, 2007, by Malibu
Lodgi ng I nvestnents/City Inn Hotel and In Plain Sight Media, In
Plain Sight Media | eases office and other space in the Gty Inn
Hot el property from Malibu Lodging Investnents/City Inn Hotel
for rent totaling $21, 750.00 per nmonth. The |ease provides that
In Plain Sight Media has the right to "place advertising signage

on the [GCity Inn Hotel] premises at [In Plain Sight Media's]



di scretion"” and that In Plain Sight Media "shall use the
Property as a nedia, marketing and advertising conpany for
products having to do with Vol kswagen, Vitam n Water and ot her
clients represented by [In Plain Sight Media], whose clients
pronoti onal products and services are available on the [Mlibu
Lodgi ng I nvestnments/City Inn Hotel] prem ses.™

6. In Plain Sight Media enploys an individual who is in
the office located in the City Inn Hotel fromtine to time, on
an as-needed basis. She is responsible for answering the
t el ephone, responding to inquiries fromthe public about the
products of In Plain Sight Media's clients, organizing special
pronoti onal events, and perform ng general office work

7. Malibu Lodging Investnents/City Inn Hotel and In Plain
Si ght Media al so executed a Lease Agreenent for \Wall space at or
about the end of January 2007, in which In Plain Sight Media
agreed to pay Malibu Lodging Investnents/City Inn Hotel the
greater of $21,750.00 per nonth or 50 percent of In Plain Sight
Media's nonthly ad revenue for the right to install and maintain
wal | signage advertisenents or displays on each of the north and
south exterior walls of the Gty Inn Hotel property at
600 Northwest 81st Street in Mam, Florida, for a m nimum total
nonthly rent of $43, 500. 00

8. According to the testinony of M. Burstyn and of Marc

Cal dera, President of In Plain Sight Media, the March 1, 2007,



| ease covering office, storage space, and the use of other space
inthe Cty Inn Hotel and the adjacent parking |ot and used car
| ot operated to void the Lease Agreenent for \all space. ?

9. On June 23, 2006, when the Anended Notice of Violation
- Illegally Erected Sign was issued, large wall nurals were
attached to the north, east, and south exterior walls of the
City Inn Hotel property advertising Hei neken beer, Krieger
wat ches, and a "Read to Achieve” program pronoted by the M am
Heat basketball team At the tine of the final hearing in this
case, these wall nmurals had been replaced with two | arger wal
murals on the north and south exterior walls, each approxi mately
60 feet wide and 65 feet high. One wall nmural featured a
pi cture of a Vol kswagen autonobile with the slogan, "We isn't

you. Dare to be happy," l|ocated on the south exterior wall of
the City Inn Hotel, and the other featured a picture of a bottle
of Vitamin Water and Shaquille O Neal with the slogan "diesel
power it works . . . for shaqg,” on the north exterior wall.
Bot h of the banners were created, installed, and maintai ned by
In Plain Sight Media.

10. Quests at the Gty Inn Hotel sonetines purchase an
autonobil e fromthe used car |lot |ocated adjacent to the Gty
I nn Hotel and owned by Malibu Lodging Investnents/City |nn

Hotel . Vol kswagen autonobiles are, fromtinme to tinme, avail able

for rent or for sale on this car |ot.



11. In Plain Sight Media sells Vitamn Water from a
vendi ng machine inside the City Inn Hotel property, and Mlibu
Lodgi ng I nvestnents/City Inn Hotel receives a percentage of the
revenue fromthe vending machine sales. |If anyone asks about
Vitamn Water at the In Plain Sight Media office in the City Inn
Hotel, during the tinme the office is staffed, information about
the product and pronotional material is avail able.

12. The wall mnurals installed on the north and south
exterior walls of the Gty Inn Hotel property have generated
inquiries to In Plain Sight Media from persons interested in its
advertising and/or marketing services, and M. Burstyn believes
that the wall nurals have increased foot traffic in the Gty Inn
Hot el .

13. Both of the wall nurals installed on the exterior
walls of the City Inn Hotel are visible fromlInterstate 95 and
are located within 660 feet of the right-of-way for that federa
hi ghway .

14. Neither In Plain Sight Media nor Mlibu Lodging
| nvestnments/City Inn Hotel has applied to the Department for, or
obt ai ned, outdoor advertising permts for these wall nurals

15. The wall murals on the exterior walls of the Cty Inn
Hotel property are signs that advertise Vol kswagen aut onobil es
and Vitamn Water. As such, they cannot be di splayed w t hout an

out door advertising permt.



16. The wall nurals do not advertise In Plain Sight Mdia
or the Gty Inn Hotel, nor do they identify any nerchandi se or
service offered as part of the principal business activity of
either In Plain Sight Media or the Gty Inn Hotel.

17. There is currently no agreenent explicitly giving
Mal i bu Lodging I nvestnents/City Inn Hotel the right to receive
rental inconme attributed to outdoor advertising attached to the
exterior walls of the City Inn Hotel. The March 1, 2007, |ease
gives In Plain Sight Media the right to "place adverti sing
signage"” on the City Inn Hotel property, and it is reasonable to
infer that a portion of the $21,750.00 per nonth rent paid to
Mal i bu Lodgi ng I nvestnments/City Inn Hotel by In Plain Sight
Medi a i ncludes rent for the use of the exterior walls of the
City Inn Hotel for advertising signage. This inference is
supported by the terns of the | ease executed in January 2007,
whi ch provided for In Plain Sight Media to pay Mlibu Lodging
| nvestnments/ City Inn Hotel a mnimmof $43,500.00 in rent for
not hing nore than the right to affix advertising wall rnurals on
the exterior surfaces of the north and south walls of the Cty
| nn Hotel .

18. Vall nurals have been attached to the exterior walls
of the Gty Inn Hotel since at |least the early 1990's.

19. Malibu Lodging Investnents/City Inn Hotel elicited

evidence fromthe Departnent's witnesses relating to the



wi t hdrawal of a notice of violation for an illegal, unpermtted
wal | mural advertising "ContinuumlIl." The notice of violation
was W thdrawn by the Departnent because it determ ned that the
sign advertised a project that was to be devel oped on the site
where the wall nural was displayed. Wen the "ContinuumI|"
wal I mural was replaced with a wall nural advertising Fiji
water, a notice of violation was issued for that unpermtted

si gn.

CONCLUSI ONS OF LAW

20. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Fl orida Statutes (2007).

21. Because the Department has charged Malibu Lodgi ng
| nvestnents/City Inn Hotel with maintaining unpermtted and,
therefore, illegal signs on its property, it bears the burden of
provi ng by a preponderance of the evidence that the signs are

illegal. See Florida Departnent of Transportation v. J.WC

Co., Inc., 396 So.2d 778, 788 (Fla. 1st DCA 1981)("In accordance
with the general rule, applicable in court proceedings, 'the
burden of proof, apart fromstatute, is on the party asserting
the affirmati ve of an issue before an adm nistrative
tribunal.""); 8§ 120.57(1)(j), Fla. Stat.("Findings of fact shal

be based upon a preponderance of the evidence, except in penal



or licensure disciplinary proceedi ngs or except as otherw se
provi ded by statute . . . .").

22. Section 479.01, Florida Statutes, contains the
follow ng pertinent definitions:

(4) "Controlled area" shall nean 660 feet
or less fromthe nearest edge of the right-
of -way of any portion of the State H ghway
System interstate, or federal -aid primary
system and beyond 660 feet of the nearest
edge of the right-of-way of any portion of
the State H ghway System interstate, or
federal -aid prinmary system outside an urban
ar ea.

(8) "H ghway" neans any road, street, or
ot her way open or intended to be opened to
the public for travel by notor vehicles.

(9) "Interstate highway systeni neans the
exi sting, unbuilt, or unopened system of

hi ghways or portions thereof designated as
t he national systemof interstate and

def ense hi ghways by the departnent.

(11) "Maintain" neans to allow to exist.

* * *

(17) "Sign" means any conbi nati on of
structure and nessage in the formof an

out door sign, display, device, figure,

pai nti ng, drawi ng, nessage, placard, poster,
bi || board, advertising structure,
advertisenent, |ogo, synbol, or other form
whet her placed individually or on a V-type,
back-to-back, side-to-side, stacked, or
doubl e-faced di splay or automati c changeabl e
facing, designed, intended, or used to
advertise or inform any part of the
advertising nessage or informative contents
of which is visible fromany place on the

10



mai n-travel ed way. The term does not

i nclude an official traffic control sign,
of ficial marker, or specific informtion
panel erected, caused to be erected, or
approved by the departnent.

23. Section 479.07(1), Florida Statutes, provides:

(1) Except as provided in ss. 479.105(1)(e)
and 479.16, a person may not erect, operate,
use, or nmintain, or cause to be erected,
oper at ed, used, or nmintained, any sign on
the State H ghway System outside an

i ncorporated area or on any portion of the
interstate or federal-aid primary hi ghway
systemw thout first obtaining a permt for
the sign fromthe departnent and paying the
annual fee as provided in this section. For
pur poses of this section, "on any portion of
the State H ghway System interstate, or
federal -aid primary systemt shall nean a
sign located within the controll ed area
which is visible fromany portion of the

mai n-travel ed way of such system

24. Based on the findings of fact herein, the Departnent
has proven by a preponderance of the evidence that the wall
nmural s attached to the north and south exterior walls of the
Cty Inn Hotel are signs that are visible fromand within 660
feet of a federal interstate highway and that the signs were
erected and are maintained without a pernit.?3

25. Section 479.105, Florida Statutes, provides in
pertinent part:

(1) Any sign which is |ocated adjacent to
the right-of-way of any highway on the State
H ghway System outside an incorporated area
or adjacent to the right-of-way on any

portion of the interstate or federal-aid
primary hi ghway system which sign was

11



26.

perti nent

erected, operated, or maintained wthout the
permt required by s. 479.07(1) having been
i ssued by the departnent, is declared to be
a public nuisance and a private nui sance and
shal|l be renoved as provided in this
section.

(e) However, if the sign owner denonstrates
to the departnent that:

1. The sign has been unpermtted,
structural ly unchanged, and conti nuously

mai ntai ned at the sanme | ocation for a period
of 7 years or nore;

2. At any tine during the period in which
t he sign has been erected, the sign would
have nmet the criteria established in this
chapter for issuance of a permt;

3. The departnment has not initiated a
notice of violation or taken other action to
remove the sign during the initial 7-year
period described in subparagraph 1.; and

4. The departnent determ nes that the sign
is not |located on state right-of-way and is
not a safety hazard,

the sign may be considered a conform ng or
nonconform ng sign and may be issued a
permt by the departnent upon application in
accordance with this chapter and paynent of
a penalty fee of $300 and all pertinent fees
required by this chapter, including annua
permt renewal fees payable since the date
of the erection of the sign.

Section 479.16, Florida Statutes, provides in
part:
The followi ng signs are exenpt fromthe

requi renment that a permt for a sign be
obt ai ned under the provisions of this

12



chapter but are required to conply with the
provi sions of s. 479.11(4)-(8):

(1) Signs erected on the prem ses of an
establ i shnment, which signs consist primarily
of the name of the establishnment or which
identify the principal or accessory

nmer chandi se, services, activities, or
entertai nment sold, produced, manufactured,
or furnished on the prem ses of the

est abl i shment and which conply with the
lighting restrictions under departnent rule
adopted pursuant to s.479.11(5), or signs
owned by a municipality or a county | ocated
on the prem ses of such municipality or such
county which display information regarding
governnent services, activities, events, or
ent ertai nnent.

If a sign | ocated on the prem ses of an
establ i shnment consists principally of brand
nanme or trade nane advertising and the

mer chandi se or service is only incidental to
the principal activity, or if the owner of

t he establishment receives rental incone
fromthe sign, then the sign is not exenpt
under this subsection.

27. Malibu Lodging Investnents/City Inn Hotel has the
burden of proving by a preponderance of the evidence that the
wal | murals attached to the north and south exterior walls of
the City Inn Hotel fall wthin the exenption set forth in
Sections 479.105(1)(e), Florida Statutes, or may be permtted

pursuant to Section 479.16(1), Florida Statutes. See Harper v.

Engl and, 168 So. 403 (Fla. 1936) (burden is on party seeking
exenption fromlicensing requirenment to establish entitlenent to

such exenption).

13



28. Based on the findings of fact herein, Mlibu Lodging
I nvestnments/City Inn Hotel has failed to carry its burden of
proving that the wall nurals advertising Vol kswagen aut onobi |l es
and Vitamn Water fall within the exenption set forth in
Section 479.16(1), Florida Statutes. The principal business
activity of In Plain Sight Media is marketing and pronotion,
i ncludi ng the design, erection, and mai ntenance of wall nurals,
and the principal business activity of Mlibu Lodging
I nvestnents/City Inn Hotel is an income-producing, m xed-use
real estate venture. Vol kswagen autonobiles and Vitam n Water
are neither principal nor accessory products or services "sold,
produced, manufactured, or furnished" on the prenises of the
City Inn Hotel but are, at best, products incidental to the
princi pal business activity of these conmpanies. The facts that,
fromtime to tine, Vol kswagen aut onobiles are available for sale
or rent on the used car | ot owned by Mlibu Lodgi ng
| nvestnments/City Inn Hotel; that Vitamn Water is sold froma
vendi ng nmachine in the City Inn Hotel; and that the wall nurals
have generated interest in the advertising services provided by
In Plain Sight Media and have increased the foot-traffic in the
City Inn Hotel are not sufficient to establish that these wall
mural s advertise products or services that are the principal
busi ness activity of Mlibu Lodging Investnents/City |Inn Hotel

or In Plain Sight Mudia.
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29. Furthernore, based on the findings of fact herein, it
is reasonable to infer that part of the rental incone Mlibu
Lodgi ng I nvestnents/City Inn Hotel receives fromln Plain Sight
Media is for the right to use the hotel's exterior walls to
display wall murals, so the wall nurals Malibu Lodging
| nvestnments/City Inn Hotel is not entitled to the exenption in
Section 479.16(1), Florida Statutes.

30. Finally, based on the findings of fact herein, Mlibu
Lodgi ng I nvestnents/City Inn Hotel has failed to prove that the
wal | nural s advertising Vol kswagen aut onobiles and Vitam n Water
are conform ng or nonconformng signs for which a permt may be
i ssued pursuant to Section 479.105(1)(e), Florida Statutes.
There was no showi ng that wall nurals have been continuously
mai nt ai ned on the exterior walls of the City Inn Hotel for the
past seven years. The wall nurals nust, therefore, be renoved.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED t hat the Departnent of Transportation
issue a final order finding that the wall nurals attached to the
exterior walls of the Gty Inn Hotel property violate
Section 479.07(1), Florida Statutes, and ordering that the wall

mur al s be renbved.

15



DONE AND ENTERED t his 28th day of Septenber, 2007, in

Tal | ahassee, Leon County, Flori da.

PATRICIA M HART

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 28th day of Septenber, 2007.

ENDNOTES

1/ Al references to the Florida Statutes shall be to the 2006
edition unl ess otherw se indicat ed.

2/ It is noted that this testinony was not controverted by the
Departnent, but nothing in the March 1, 2007, |ease indicated
that the Lease Agreenent for Wallspace was replaced or rendered
voi d by that subsequent |ease, which, on its face, is limted to
of fice space, storage space, and the use of hotel facilities,
with an incidental nention of "advertising signage."

3/ The Legislature anended Section 479.01, Florida Statutes,
effective July 1, 2007, to include a definition of "wall rmural, k"
as foll ows:

(27) "Wl nural" nmeans a sign that is a
painting or an artistic work conposed of
phot ographs or arrangenents of col or and

t hat displays a conmercial or noncomrercia
nessage, relies solely on the side of the
building for rigid structural support, and
is painted on the building or depicted on
vinyl, fabric, or other simlarly flexible

16



material that is held in place flush or flat
agai nst the surface of the building. The
term excludes a painting or work placed on a
structure that is erected for the sole or
primary purpose of signage.

Section 479.156, Florida Statutes (2007), effective July 1,
2007, provides that, with sone limtations, nunicipalities and
counties may permt wall nurals notw thstandi ng any ot her

provi sion of Chapter 479, Florida Statutes. Malibu Lodgi ng

I nvestnments/City Inn Hotel argues that the wall nurals at issue
in this case cannot be signs because the Legislature recently
added a definition of wall nural, inplying, therefore, that wall
murals were not previously within the scope of Chapter 479,
Florida Statutes. This argunent is rejected because the
definitions of sign and wall nural are not nutually exclusive.

COPI ES FURNI SHED

Susan Schwartz, Esquire

Department of Transportation

Haydon Burns Building, Miil Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0450

Peter Antonacci, Esquire
Gray Robi nson, P.A

Post Ofice Box 11189

Tal | ahassee, Florida 32302

St ephani e Kopel ousos, Interim Secretary
Departnment of Transportation

Haydon Burns Buil di ng

605 Suwannee Street, Mail Station 57
Tal | ahassee, Florida 32399-0450

Al exis M Yarbrough, General Counsel
Departnment of Transportation

Haydon Burns Buil di ng

605 Suwannee Street, Ml Station 58
Tal | ahassee, Florida 32399-0450

17



James C. Myers, Agency Cerk
Departnment of Transportation
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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